Death in the workplace
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Act, 2000
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[report published May 2004] (“Report 24”)
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an element of the offence, “reasonably

(c) ensuring that systems
of work and the working
environment

of

the

practicable”, “reasonably necessary” or
“without reasonable excuse” . The bill
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(3) It is a defence to any

The maximum penalty under section

proceedings against a person

32A for an individual is 5 years

for that offence if the person

imprisonment and/or $150,000 fine
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that

reasonable

there
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was
for
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Section 26 (liability of directors and
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is

specifically
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although this does not prevent a
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or

manager

from

being

prosecuted under the section.
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prosecutions

death

if

it
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successful
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to the death, and

consideration by WorkCover.

(b) the death of a person

OH&S Prosecutions

is taken to have been

WorkCover

caused at a place of work

number of prosecutions of all the

if the person is injured at

other

the place of work but

Because of the reverse onus in the Act

dies

there

elsewhere

as

a

NSW

brings

jurisdictions
is

no

in

twice

the

Australia.

presumption

of

result of the injury, and

innocence3.

(c) it does not matter

On the basis of prosecutions to date

that the conduct that

WorkCover believes that a “manager”

causes death

goes down as far as a supervisor4.

did not

occur at the place of
work.
(5) If a corporation owes a duty
under Part 2 with respect to the
health or safety of any person,
any director or other person
concerned in the management
of the corporation is taken also
to

owe

that

duty

for

purposes of subsection (2).
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Serious Injury and Death in the

Workplace: [report 24] NSW Legislative
Council General Purpose Stranding
Committee No 1, evidence
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para 12.78, Report 24.
PAGE 4

Death in the workplace
Safety related decisions are, by definition, made at the workplace level. They are
not generally made in board rooms. The board might implement a general safety
policy, and might reach particular views about appropriate levels of training,
supervision and so on, but the day to day decisions which result in either safe
workplaces or unsafe workplaces generally are made at lower, hands-on levels5.
It is therefore logical that those most at risk of being prosecuted are middle and
lower level managers.

5

para 12.21, Report 24.
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